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CHAIR BAISA:

.. .(gavel). .. The Planning Committee will come to order. May I please

request that everyone in the Chamber disable cell phone ringers and other noisemaking

devices?

We would appreciate that. We have a lot of work today and the least

interruptions will allow us to move along quickly.



PLANNING COMMITTEE MINUTES
Council of the County of Maui

June 17, 2008

Good morning, my name is Gladys Baisa. I’'m the Chair of the Planning Committee, and
I’d like to introduce the Members, the voting Members of my Committee that are here
today. I have my Vice-Chair Jo Anne Johnson.

VICE-CHAIR JOHNSON: Hello.
CHAIR BAISA: Good morning, Jo Anne. And Michael Molina.
COUNCILMEMBER MOLINA: Good morning, Madam Chair.

CHAIR BAISA: Good morning, Members. Thank you very much for being here. Excused at
this time are Chair Riki Hokama who is a Member of the Committee and Bill Kauakea
Medeiros. We have no non-voting Members present at this time. Some may be joining
us later. We have from Corporation Counsel, Michael Hopper, our Deputy Corporation
Counsel. Good morning, Mike.

MR. HOPPER: Good morning.

CHAIR BAISA: From the Executive Branch we have representatives Jeff Hunt, our Planning
Director.

MR. HUNT: Good morning, Chair.

CHAIR BAISA: Good morning, Jeff. And Joe, Joseph Alueta, who is our Administrative
Planning Officer from the Department of Planning.

MR. ALUETA: Good morning, Madam Chair.

CHAIR BAISA: Good morning, Joe, thanks for coming. And of course I have my regular,
wonderful Committee Staff, David Raatz, our Legislative Attorney, and Clarita Balala,
our Committee Secretary.

This morning, we’ll be accepting public testimony starting in a few minutes. Those
wishing to testify should sign up with Committee Staft. Testimony shall be limited to
three minutes. Testifiers are requested to state their name for the record and to indicate if
they are representing themselves or some group.

Members, today we have one item on our agenda, PC-40, Transient Vacation Rentals
Legislation. Our sole item is this legislation submitted by the Department of Planning
relating to transient vacation rentals or known as TVRs and bed and breakfast homes
known as B&Bs. We have devoted our last two meetings on March 11" and June 3" to
this subject matter. On March 11", we conducted an initial review of the five bills
submitted by the Department of Planning earlier this year via County Communication
No. 08-61. This package of bills includes legislation to allow B&Bs in Ag and Rural

districts, to allow TVRs in Business and Resort districts, to establish new permitting
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standards for B&Bs and TVRs, and to prohibit conditional permits, and to prohibit
conditional permits for TVRs.

At the Committee’s request, the Planning Department and the Department of Corporation
Counsel worked together to incorporate technical revisions and make the legislation more
concise. The revised package of legislation transmitted on April 18" has been reduced to
three bills. We had helpful comments at our last meeting from 27 testifiers, and I
appreciate people taking time to come and share their testimony with us. Because we had
so many testifiers we didn’t have time to deliberate on the legislation at our last meeting.

So to ensure that we have enough time to review and hopefully make recommendations
on the legislation, the Planning Committee has tentatively reserved the entire day of July
1" to again consider this item if necessary. If we can move it out faster, that would be
very, very nice. I thank the Policy Committee Chair Danny Mateo for his consideration
in accommodating the Planning Committee and allowing us to use his time on the 1*.

Today, of course, we also welcome the public’s comments. So before I call on the
Department of Planning to provide an overview of the legislation I will now accept public
testimony. Again, the Chair would like to invite you. As of this moment we have one
person signed up to testify. If there are others who have some burning, or additional
information, or something you’d like to talk to us about, please feel free to come up and
sign up to testify. If we have no one else planning to testify after our testifier, our one
testifier this morning, Chair intends, with the permission of the Committee, to close
public testimony for today. So please come forward if you would like to testify. And,
therefore, we would like to, without objection, Committee, I would now like to accept
public testimony.

COUNCIL MEMBERS VOICED NO OBJECTIONS.

CHAIR BAISA: Thank you very much. We’ll get started. Our testifier this morning who has
signed up is Thomas Croly, and Tom will be testifying on PC-40. Good morning, Tom.

...BEGIN PUBLIC TESTIMONY. . .

MR. CROLY: Aloha, Madam Chair. Thank you, Council Members. I’'m Thomas Croly, and
I’'m speaking on behalf of the Maui Vacation Rental Association. We’re very grateful to
this Committee that you’re here today to discuss action on this very important legislation.
We believe that with a few amendments the proposed B&B ordinance can be a key piece
of the solution to regulating many of Maui’s B&Bs and vacation rentals. And we ask this
Committee to do everything possible to find the compromises and areas of agreement
necessary to move this legislation forward. We ask that you consider just how vital
finding fair and equitable solution to the vacation rental issue on Maui is to Maui’s
economy and to the livelihood of so many of Maui’s residents.
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As you heard two weeks ago, in public testimony during the last Planning Committee
meeting, business owners from Paia, Makawao, and Haiku have been feeling the pain
from the lack of accommodations on their side of the island. You heard about major
sporting events that previously brought millions of dollars to Maui’s economy being
cancelled because of this lack of accommodations. As we face the challenges that the
airline closures and high fuel prices are having on our island’s success it’s critical now
more than ever that we focus and take action that will lead to solutions that will allow this
part of the visitor industry to survive. Much damage has already been done and many
people have been hurt.

With all this in mind MVRA wants to let you know that we were formed seven years ago
to foster regulation and compliance. We just ask that this regulation be fair and
reasonable. I want to thank Water Resource Committee Chair Anderson for taking time
in her Committee yesterday to shed some light on the inconsistencies of the requirements
and regulations that have, that has made compliance so difficult. With these kinds of
good faith efforts I’'m sure that we can solve this issue and create legislation that will
strengthen our economy and protect the communities and property owners. Again, we
ask that members of MVRA allow this testimony to speak for all of us so this Committee
can have the time to get to work on this critical legislation. Thank you very much.

CHAIR BAISA: Thank you very much, Mr. Croly. Members, questions for Mr. Croly? If not,
Tom, thank you very much. I don’t see any questions. Also I’d like to note the presence
of Councilmember Victorino. Mr. Victorino is a non-voting Member of the Committee.

COUNCILMEMBER VICTORINO: Good morning, Chair.

CHAIR BAISA: Thank you for coming. So no questions for Mr. Croly? Thank you very much.
Any additional testifiers in the audience? Seeing nobody rushing up to the podium, I
think that the Chair will like to, with the permission and no objections from the
Committee, close testimony.

COUNCIL MEMBERS VOICED NO OBJECTIONS.
...END OF PUBLIC TESTIMONY. . .

CHAIR BAISA: Thank you very much. Public testimony will be closed for this meeting. You
know, we asked that we be given the opportunity to get into this and thank you very
much we are, we are given that opportunity. Now it’s on us, Members, to get to work.
The Chair is going to encourage everyone to please try to move things along, to be
cooperative, and we know that we have a lot of work to do and that compromises will
need to be made along the way. But the Chair’s wish is that we can go through this
legislation, move it out of this Committee, and take it to the full Council so that decisions
can be made. I think that this is a decision that needs to be made. Our community is
hurting and one way or another, up or down, we need to deal with it.
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ITEM NO. 40 TRANSIENT VACATION RENTALS LEGISLATION (C.C. No. 08-61)

CHAIR BAISA: So our sole item again this morning is the legislation submitted by the
Department of Planning relating to TVRs and B&Bs. By the way, I’m going to use those
acronyms because otherwise it’s rather long. We have devoted our last two meetings,
March 11™ and June 3™ to dealing with this. I would like to call your attention, by
picking up where we left off on March 11", to the second bill that was transmitted by the
Planning Director on April 18", This bill is entitled, “A Bill for an Ordinance Amending
Title 19, Maui County Code Relating to Zoning”. This bill has multiple purposes as
listed on the meeting agenda. One, to establish certain B&Bs as permitted uses in the Ag
and Rural districts; and, two, to amend Chapter 19.64, Maui County Code, by (a)
streamlining the permitting process for B&Bs; (b) allowing for renewal permits of up to
five years; (c) requiring that B&B homes conform to the residential character of the
neighborhood and allowing...and for allowing B&B permits only to be held by people
not business or other entities.

To allow us to begin deliberations and to consider possible amendments, the Chair would
like to please request a motion and a second to recommend passage of this bill so that we
can begin the process.

COUNCILMEMBER MOLINA: So moved.
COUNCILMEMBER VICTORINO: Second. Sorry.
CHAIR BAISA: It’s all right, Mr. Victorino.
VICE-CHAIR JOHNSON: Second.

CHAIR BAISA: Thank you for your enthusiasm.
COUNCILMEMBER VICTORINO: I forgot.

CHAIR BAISA: Chair has a motion made by Member Molina, who is a voting Member of the
Committee, and likewise my Vice-Chair Member Johnson has seconded the motion. We
would like to thank them very much so that we can begin the discussion in regards to the
bill that concerns B&Bs. So, with the help of Mr. Raatz who will be, I’'m sorry, first of
all, we’re going to turn this over to our Planning Director Jeff Hunt, and then we will be
putting the bill up on the screen here with the help of Mr. Raatz, and we will be going
through it and looking at the language, and Chair is open to amendments as we go. We
will, if there are amendments that are suggested, and moved, and seconded we will
discuss them, and at the end of discussion we will vote on them, and then move on. We
need to have a way of going through this.

So where we don’t have problems, and where we’re happy with the language we’ll just
move on. When we get to a place where you want to discuss and maybe suggest an
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amendment please feel free to do so. And let the games begin. Oh, God, this is a long
awaited day, and I have to tell you Chair is very excited about finally having this
opportunity. Thank you very much. I’d also like to note the presence of our Chair and a
voting Member of the Committee, Riki Hokama. Thank you, Chair, for being here. And
I’d also like to note the presence of non-voting Member Danny Mateo, Vice-Chair of the
Council. Thank you for being here. Okay. So now I’ll call on Mr. Hunt, and we’ll get

going.

MR. HUNT: Thank you, Madam Chair. Again, the, the five bills that were, were originally
submitted to you have been consolidated into a package of three bills. That was done by
Corporation Counsel. What we’re going to do is start with the second bill and just for
clarity the, the first page of this, of this bill speaks to Section 19.29 which is the rural
zone, and we’re going to flip over to the bottom of page four which starts on Section 3,
Chapter 19.64. And 19.64 is the standards for the B&B home or bed and breakfast home.

This bill received little opposition, if any. There has been some suggestions for
streamlining, or pardon me, for refining the language. There has been a lot of support for
streamlining the process. The bill, in a nutshell, the bill addresses standards, procedures,
and permit processing.

COUNCILMEMBER MOLINA: Excuse me, I'm sorry. I wonder if I could get clarification,
Madam Chair? Can we get the reference point again from the Director --

CHAIR BAISA: Surely, no problem.
COUNCILMEMBER MOLINA: --and maybe Staff’s assistance as well, if possible?

CHAIR BAISA: Mr. Hunt, would you please take us back and, Staff, would you make sure that
all of the Members are in the right place and that we’re ready to proceed here. If
anybody needs help, please raise your hand, and we’ll have somebody come and point
you in the right spot.

MR. HUNT: So the, the first thing we want to do is all get on the same package of bills and
that’s the consolidated package that the Corporation Counsel has revised, and there’s
three bills within that package. Does anyone not have the revised package of bills?

CHAIR BAISA: Members, have we all found our spots? It’s easy to get lost in all this paper. 1
have stacks and stacks of it, but today what is relevant are the, that package of three bills
that we were given by the Planning Department.

MR. HUNT: So then if you skip the first three pages you’ll come to the first page of the second
bill. And the way that you know you’re on the first page of the second bill is it says
Section 1 refers to Section 19.29.030, which is the Rural zone. Is everyone with me?
What we’re going to do now is flip over to page four of the second bill and down at the
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bottom, Section 3 of this bill addresses Chapter 19.64, which is the Bed and Breakfast
Ordinance.

VICE-CHAIR JOHNSON: Madam Chair?
CHAIR BAISA: Yes.

VICE-CHAIR JOHNSON: Just a point of clarification. You’re skipping down to the bottom,
but even though there are items above that, that are underscored, we’re not going to deal
with that now?

MR. HUNT: We’ll deal with them eventually.
VICE-CHAIR JOHNSON: Okay. I just wanted to be clear.

MR. HUNT: A couple of the items refer to the Rural zone and the Agricultural zone. We’ll
come back to those. What Staff thinks the best process would be, would be to address the
B&B standards, which is what 19.64 does, then we can go on from there and determine
which zones we want these B&Bs to be allowed in. So as a summary, and I’ll go back to
it in more detail, but as a summary the proposed bill on 19.64 addresses standards, which
is 19.64, section, subsection 30; procedures, which is subsection 40; and permit
processing, subsection 50.

CHAIR BAISA: Jeff, so that everybody is comfortable with this, what is up on the screen is
what you’re looking at right now?

MR. HUNT: So we’re going to start with subsection 30.

CHAIR BAISA: Okay.

MR. HUNT: T just wanted to give you an overview.

CHAIR BAISA: So if you don’t want to get lost in the paper just follow the screen, because it,
he’s, they’re, we’re projecting it up there for you. This is not easy. This is very difficult.
Okay.

MR. HUNT: Subsection 30, again, addresses the standards for, for bed and breakfast. These,
unless it’s underscored it’s existing language. So A, and B, and C up there on the, on the
board are all existing language. C is just a capitalization of County.

CHAIR BAISA: Okay.

MR. HUNT: So then we go to Item D, which has a revised language. We’re deleting five years

or more and replacing it with new language for the term of the permit because not, not
every permit is for five years or more.
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CHAIR BAISA: Is everybody okay with that? Everybody understand what that change is
about? If you don’t, you know, if you don’t understand, if you want, if you have a
question about it, if you think maybe we ought to look at it some more, please just raise
your hand, so I know, so we stop and deal with it. We, better we deal with it then than be
backing up; okay? If1don’t hear from you I’'m assuming we’re okay. Okay.

MR. HUNT: And Item E is new language altogether, and it states that the permit shall be in the
name of the proprietor who shall be a natural person. No permit shall be held by a
corporation and the permit shall not be transferable.

CHAIR BAISA: Planning Director, can you explain why that change?
MR. ALUETA: IfI may, Madam Chair?
CHAIR BAISA: Surely, go right ahead.

MR. ALUETA: The reason is that we’re, we’re trying to make sure that these do not prolificate
and have multiple owners, or a corporation comes in and buys up several bed and
breakfast operations or establishes several different bed and breakfast operations. The
intent of the Bed and Breakfast Ordinance in its original form was to allow for our local
long-term residents to tap into the economic benefits of tourism without degrading the
housing inventory as, from that aspect and not losing a house completely to the tourism
industry. So it’s occupied by someone, and we wanted it to be in a natural, the owner
should be that person.

A little background history on that other is that others have come in and argued, and what
we’ve had is they’ve, once they get the permit they transfer that permit into a corporation
and the argument has been to, for liability, but that, we found that there is ways around
that and which we feel that if the person, whoever is living in and operating the B&B
must be the permit holder and the permit must be in that person’s name, period.

CHAIR BAISA: Okay. Director, any comment?

MR. HUNT: TI’ll just continue on through. We’ll go through this whole section, and then we can
see if there’s any concerns --

CHAIR BAISA: Okay.
MR. HUNT: --or proposed amendments.
CHAIR BAISA: All right.

MR. HUNT: Item F, and this is a new Item F. If you look on the, on the board the old Item E is
bracketed. So that’s being deleted. For ease of communication I’'m just going to refer to
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it as Item F now. This one amends the language so that guest rooms are limited to two
guest and two children under 12 years old. And we’re going to suggest some, some
revisions to that to delete the word adult. Also, we need to add some language that the
existing language that says the bed and breakfast home shall be no greater than six
bedrooms. Molokai has asked for a limit on three. So we would suggest that there be
additional language on that.

Item G refers to a bed and breakfast home shall make breakfast available to onsite guests.
This is to reduce traffic and impacts. Item H, and I, and J, and K, L. are unchanged except
for the item letter. So then we go to new Item M, which states the bed and breakfast shall
conform to the residential rural or agricultural character of the neighborhood. And then a
new Item N, which says bed and breakfast home shall only be allowed, or shall be limited
to single family structures that are existing and constructed at the date of the application
for the bed and breakfast home, not existing today or not existing at the adoption of the
ordinance, but existing at the time of the applications.

So these are the standards in which B&Bs are currently reviewed against, and we’re
proposing some changes in which they would be reviewed against in the future.

CHAIR BAISA: Okay. Shall we begin at the beginning where we are making changes and go
forward that way?

COUNCILMEMBER MOLINA: Madam Chair?

CHAIR BAISA: Yes.

COUNCILMEMBER MOLINA: Can I ask the Director just one, one question?
CHAIR BAISA: Sure, go right ahead.

COUNCILMEMBER MOLINA: Regarding the change to, I guess, category M, where it states
and shall conform to the residential, rural, or agricultural character of the neighborhood.
How was that, how will that determination be made by the Department? I mean I, I can
only guess this was put in so someone who opens up a business doesn’t put, paint their
house in a gaudy color or make it, you know, stand out to I guess protect the character of
the neighborhood. How will the Department make that determination? I mean is there
another set of standards that will be looked at to, to make that determination that this
house is sort of out of character in the neighborhood?

MR. HUNT: The intent is that we want our residential neighborhoods to remain residential in
character. And in some jurisdictions in the country there’s been people who’ve come in
and have built a large, large home that more resembles a commercial use or a mini motel
in anticipation. So this language is intended to say, okay, yeah, you can, you can do a
B&B, but you have to do it in a house that resembles the existing neighborhood. The, the
code doesn’t have explicit criteria --
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COUNCILMEMBER MOLINA: Right.

MR. HUNT: --except in some areas. Sometimes we do have design guidelines in certain
neighborhoods.

COUNCILMEMBER MOLINA: Yeah, that was sort of along the lines of my, what I was
looking at, the design guidelines. Where would that determination be made in case you
have a challenge from someone who says, well, you know, that may be your opinion but,
you know, I look at it differently.

MR. HUNT: In some instances it may be subjective. I think Joe can add.
COUNCILMEMBER MOLINA: Okay.

MR. ALUETA: IfI may, Madam Chair?

CHAIR BAISA: Go ahead.

MR. ALUETA: In addition to, as you’ll see later on as part of our streamlining effort to simplify
the bed and breakfast application procedures, we’re eliminating the Type I, Type II, and
Type III. Those restrictions on those types of permit, which was the number of rooms,
which was up to two, up to four, up to six had also had a lot size consideration meaning
you couldn’t, you had, to be able to do a B&B, you had to have a minimum lot size of
like 6,000 and 7,500, and then 10,000 to be able to apply for a larger bed and breakfast
home. One of the things we’ve done is we eliminated the types, and we’ve eliminated the
lot restriction. By eliminating that lot restriction two things, we did that for two
purposes. One is that the B&B ordinance didn’t apply or no one who had a small, really
small lot, those residents on Lanai or also in some areas on Molokai, as well as some
areas in Paia were not able to apply for any type of bed and breakfast application because
they did not meet the minimum lot size.

In lieu of that, like I said we streamlined it opening up the B&B to those smaller lots, but
at the same time if you have a 4,000 square foot lot, it’s not really appropriate to have a
six bedroom B&B because you’re going to need two cars for your single-family
residence and one stall for every room. So that would be eight parking stalls. So for you
to be able to meet that requirement you would probably have to pave your front lawn, and
we do not think that that would be in keeping with the character of the neighborhood.

Therefore, by that aspect if you came in and said you want a six-bedroom bed and
breakfast on a 4,000 square foot lot, and we said, well, the only way, you’re going to
pave your front lawn to be, to meet the code. We don’t think that’s in keeping with the
character. We’ll grant you two, a two, two bedroom bed and breakfast, because we think
you can get those stalls on the lot and still meet neighborhood characteristics.
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Again it’s very subjective. Therefore, we have a provision that if someone disagrees with
the Director’s interpretation or staff’s interpretation, they can appeal that to the Planning
Commission and go through a public hearing. And at that point, the Planning
Commissions can make, the individual commissions can make that determination.

COUNCILMEMBER MOLINA: Okay. Thank you. Thank you, Madam Chair.

CHAIR BAISA: Okay.

MR. HUNT: Would you like me to start up from the beginning again?

CHAIR BAISA: Would you please?

MR. HUNT: So going back to the top of, the top of page five of your bill, 19.64.030, restrictions
and standards, A and B are unchanged. C is merely capitalizing the word County. 1
assume there’s no concern with that?

CHAIR BAISA: No concern about that. Okay. Housekeeping.

MR. HUNT: Item B exchanges the five years or more for the phrase for the term of the permit
because, again, not every permit is for five years or more.

CHAIR BAISA: Questions? Member Hokama?

COUNCILMEMBER HOKAMA: Chair Baisa, are we going to be considering a term or
limitations for a permit because I don’t support permits that have no, no expiration date.
Might as well come in for zoning.

CHAIR BAISA: Director Hunt or Mr. Alueta? Mr. Alueta.
MR. ALUETA: Thank you, Madam Chair.

CHAIR BAISA: You know, excuse me but, you know, for the, for us just moving along here if
you got the answer just speak up, okay --

MR. ALUETA: Okay. ...(chuckles). ..
CHAIR BAISA: --or we’ll never get done with this. Okay.

MR. ALUETA: Okay. Councilmember Hokama, the intent of the, the amendments is just
because we have the variation. There is intent to still do initial one or two year permit for
brand new permits, and we’ll still follow the policy of one, three and five. Meaning first
year you do one year, second year you do three years, second year we give you a five
year, and then we continue on the five year path unless the, unless the commissions grant
longer, but that has been the, the policy of the Department as well as the commissions on
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numerous permits. The, we just didn’t want to have whatever that term limit is that’s
granted, we’re not going to grant it longer than whatever your lease is.

So if you have only two years remaining on your lease with your owner, if you’re a lessee
operator, we’re not going to grant you a time extension for five years if you only have a
two year, two years remaining on your lease for that building. And that’s what we’ve,
that’s where the thing is. Somebody comes in, and they’ve, you know, it’s their third
time around for a time extension, they initially had a ten year lease, but they’ve only got
two years, and they haven’t negotiated a renewal. And so, therefore, we’re only going to
grant for whatever they have left on, at the most, but we’re still going to follow the max
of five years at any one point.

MR. HUNT: And to follow up with that, on the bottom of page ten on the same bill where we
talk about the, the length of the permits, that the initial permit shall be valid for one year,
subsequent permits up to five years. It also talks about compliance reports. So we’ll get
to that eventually, hopefully.

COUNCILMEMBER HOKAMA: Okay.
CHAIR BAISA: Any further questions in regard to this section?

MR. HUNT: If not, Item E is new language altogether and, again, Joe talked about this earlier.
It states the permit shall be in the name of the proprietor which shall be a natural person.
No permit shall be held by a corporation, partnership, or limited liability company, or
similar entity. The permit shall not be transferable.

CHAIR BAISA: Questions, Members? Member Johnson.

VICE-CHAIR JOHNSON: Yes, Jeff, on, I'm looking at the items that had been submitted to us
by Molokai Planning Commission. Is there anything within this that needed to be
changed as a result of the transmittal from the Molokai Planning Commission? . . .
(change tape, start 1B). . .

MR. HUNT: In my view the Planning Commission has two major concerns. And one is that the
conditional permit be retained for one year after the adoption of their, or update of their
community plan, and we have language in the revised draft bills that addresses that.

VICE-CHAIR JOHNSON: The revised. Okay.

MR. HUNT: And then the other one is the limit on the number of rooms and that would come
under Item F, which we’re coming to next.

VICE-CHAIR JOHNSON: Okay. Because in the language that I was looking on their draft of
January 30, 2008, it says owner-proprietor shall have legal title to the property in which
the B&B home is located except on Molokai the lessee-proprietor shall hold a lease for
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the term of the request. So that would be consistent with what we’re doing right now?
Is, is that in the keeping?

MR. ALUETA: Yes. Yes.

VICE-CHAIR JOHNSON: All right. And the title which they’re referring to in this particular
thing, you know, I’'m, I’'m assuming that we’re changing the original, so where is the title
addressed, because I’m just reading off theirs. I’m not looking at what’s on the, this was
under DeGray’s submittal, I believe under Item D, that they shall have legal title to the
property.

MR. ALUETA: 1 believe, one, if you’re the owner you have legal title to the property. So I
think that’s, that’s pretty clear if you’re the clear legal holder and have legal title to do it.

VICE-CHAIR JOHNSON: Yeah, and I’m just curious about that, because I, you know, I don’t
think DeGray’s here today, but I'm wondering if this has anything to do with ceded land,
or where there’s a cloud on the title, or anything. That was not the subject of discussion
under Molokai’s hearing.

MR. ALUETA: During the permit process when someone comes in for an application regardless
of the application if you are a part owner, right, and you do not have, in the case you’re,
you’re an owner, but you do not have, I don’t want to say clear title to it, but you have,
you don’t have the exclusive use of that property, you share it with others. We would
then require, at least in some form, a notarized letter from the other owners saying that
they have the right to apply for a, to apply for the permit that they’re seeking. Similar to
if a lessee came in, right, we would seek authorization from the owner saying that you’re
the lessee, but you also have the right to apply for a bed and breakfast operation. Okay.

VICE-CHAIR JOHNSON: I understand what you’re saying.

MR. ALUETA: So that, that’s, that’s how we would norm [sic] it. I’'m not sure if there was any
discussion on Molokai. I haven’t read...re-read the minutes if their discussion was trying
to limit it to owner only. I’m not positive if that’s. ..

VICE-CHAIR JOHNSON: Yeabh, it says owner-proprietor shall have legal title and the lessee-
proprietor. So I guess they’re saying that lessee, to me I read that to be somebody who’s
also leasing it.

MR. ALUETA; Well, in, in looking back at our summary that we transmitted to it, it looks like
on Molokai they wanted to have only owner, no lessees.

VICE-CHAIR JOHNSON: Oh, okay.

MR. ALUETA: So, so in the case of Molokai they would require that it be an owner only
operator and so that you could not lease, you could not be on leased property.
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VICE-CHAIR JOHNSON: Okay. So that’s going to be incorporated in here?
MR. HUNT: We would add that language then to Item E.
VICE-CHAIR JOHNSON: Okay. Thank you.

CHAIR BAISA: Jeff, are we going to be suggesting an amendment and do we want to take it up
now?

MR. HUNT: It depends on how you want to run the meeting. If you’re ready to start taking
amendments right now. ..

CHAIR BAISA: 1 was, I, I don’t want to back up over and over. If we’re going to change it
let’s, let’s deal with it now. This is forward ever backward never.

MR. HUNT: Then I would suggest somebody propose language that says on, on, within the
Molokai Community Plan it shall be owner occupied.

CHAIR BAISA: Members?

VICE-CHAIR JOHNSON: Madam Chair, I, I would defer to the representative from Molokai at
this time just to at least get his feedback. I, I'm willing to make an amendment, but I
don’t want to make the wrong amendment if it’s something that’s inappropriate.

CHAIR BAISA: Well, let’s, let’s hear from Member Mateo before we move then.
VICE-CHAIR JOHNSON: Yes.
CHAIR BAISA: Member Mateo, please?

COUNCILMEMBER MATEO: Madam Chair, thank you very much for the opportunity. And
Member Johnson has been going in the right direction in terms of recommendations from
the Molokai Planning Commission, and I believe the, the recommendation from the
Molokai Planning Commission was that it was not, that leased owned properties, or
leased properties would be excluded from the opportunity of having a B&B.

CHAIR BAISA: Thank you very much, Member Mateo. The Chair is very sensitive to the
recommendations from the Molokai Planning Commission, and I would like to see them
incorporated in the final document. You know, it’s a unique community, and they have
spent many, many hours trying to come together to make recommendations. And I’'m
very respectful of that and if everybody will remember, as we go along, that there will be
certain things that we want to take care of for Molokai and one of them we knew
definitely was the number of rooms, and the other was the conditional permit. And if
there are others as we go along, then let’s do them and include them.
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Now should we miss anything, of course, this is the first go and there will be another
opportunity I’'m sure, and we can always, you know, go back and include them if we
forget.

COUNCILMEMBER MATEQO: Thank you. Madam Chair, and, and likewise since the
Department is very cognizant of those three primary recommendations from the Molokai
Planning Commission perhaps they can include it in their, in the right areas, because
they’re more familiar with it. I don’t have the minutes in front of me at this point and
perhaps because they are more aware of it, and they have in fact looked at incorporating

it into the, into the bill itself perhaps they can advise us as to the specifics in placing it
into the bill, Madam Chair.

CHAIR BAISA: Thank you very much. Director Hunt, comment?

MR. HUNT: Yeah, we’d be happy to do that, and we were, we were preparing to do that in the
next item actually.

CHAIR BAISA: Okay. I guess let’s see where it goes.
VICE-CHAIR JOHNSON: Madam Chair, do you want me to propose an amendment then?

CHAIR BAISA: It sounds like Director Hunt is going to take care of it in the next section or you
want to do it here?

MR. HUNT: I'm sorry, I was just trying to reaffirm to Commissioner Mateo that we, we were
anticipating making changes. We need, it sounds like if there’s consensus in the

Committee we need a suggested amendment in Item E to address the Molokai. ..

CHAIR BAISA: Okay. Member Johnson, if you have a suggested amendment I will entertain
that.

VICE-CHAIR JOHNSON: Yes, and, and it actually should go in Item D.
CHAIR BAISA: Okay.

VICE-CHAIR JOHNSON: It shouldn’t be in E, because Item D is where the language was
changed in the documents that we received --

CHAIR BAISA: Okay.

VICE-CHAIR JOHNSON: --from Molokai, because it says lessee-proprietor shall hold a lease
for the term of the permit on the property in which the bed and breakfast home is located
except for Molokai where lessees are not permitted. Now I’'m paraphrasing what I am
reading here and what was said. So my suggestion would be to amend Section D on the
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island of Molokai, add in that language on the island, except on the island of Molokai
where a, I don’t want to put it in the negative, where only an owner-proprietor is
permitted.

CHAIR BAISA: Mr. Raatz, any help with that language?
COUNCILMEMBER HOKAMA: Chair Baisa?
CHAIR BAISA: Yes.

COUNCILMEMBER HOKAMA: Since we have Corporation Counsel Hopper, you know,
some of the things that are unique to --

CHAIR BAISA: Molokai.
COUNCILMEMBER HOKAMA: --special areas --
CHAIR BAISA: Yes. Or maybe to Lanai also or to Hana. Yes, we will run into that as we go.

COUNCILMEMBER HOKAMA: --is, is another way to deal with this through the State
Administrative Procedures Act something that we might want to consider as an option to
allow the Planning Commissions to adopt Administrative Rules that are unique to their
situation, to, to their region situation to try and be able to fine-tune, but stay within the
parameters of policy we set from Council?

CHAIR BAISA: That might be an excellent compromise. Let me ask the Director. Director
Hunt?

COUNCILMEMBER HOKAMA: I think Corp., we need Corp. Counsel --
CHAIR BAISA: Or Corp. Counsel? Michael?

COUNCILMEMBER HOKAMA: --because that is a legal avenue that may be available to the
Committee.

CHAIR BAISA: Mr. Hopper, please help us.

MR. HOPPER: Thank you, Madam Chair. I, I believe that it’s, it’s where possible would be
appropriate to allow the Molokai or Lanai Planning Commissions to adopt
Administrative Rules, however, you would need to be careful because obviously those
rules can’t go beyond the scope of your ordinance. So if, if you had an ordinance which
would allow for bed and breakfast permits to be held by lessee-proprietor it may be
difficult for the Commission to absolutely restrict lessee-proprietors. It may be able to
perhaps regulate or adopt strict standards for how a lessee-proprietor would receive that
permit. And it may be able to prohibit them although that may be subject to challenge.
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So I would recommend if, if the Commission recommended to put that in the ordinance, a
restriction on the right of a lessee-proprietor to run a bed and breakfast home that if you
agree with that intent for Molokai or for, for any other area that you do put something
that strict in, in the ordinance. I think it would be a good idea, but I certainly think, and,
and I would anticipate that the more bed and breakfast home permits come up in front of
the Planning Commissions you will now be seeing them far more than you as Council,
the, the more need there would be for Administrative Rules which would be, you know,
basically the Planning Commission Rules. And you have those, by the way, for State
special use permits which are oftentimes used for bed and breakfasts or TVRs in those
areas. There’s Administrative Rules governing that. So there’s, there’s a precedent for
that as it relates to these types of permits.

CHAIR BAISA: Thank you very much, Mr. Hopper. It sounds like then we’re on the right track
here, and we probably should have some language that refers to the Molokai Planning
Commission’s direction. So maybe we want to do like we did with the bedroom,
maximum bedrooms, and we would say for the term of the permit on the property on
which the bed and breakfast is located. And what we had done with the bedrooms we
said, however, on Molokai, and then inserted some special language. Does that help,
Member Johnson?

VICE-CHAIR JOHNSON: 1, I, just basically, you know, agree with what Mr. Hopper said, is
that, you know, I know we can address it in Administrative Rules, and I would like to
make reference, however, to give Lanai the option because apparently they didn’t send, 1
mean [ don’t know what comments because I haven’t read through everything in a while,
if they had similar concerns on the island of Lanai. But I don’t want to address it
liberally through Administrative Rules. I think we should be very clear --

CHAIR BAISA: In the ordinance.

VICE-CHAIR JOHNSON: --in the ordinance and be very specific because this is what they
asked for. So I just don’t, I know there’s other things that can be included, but I, I really
think it’s important to include it within the ordinance.

CHAIR BAISA: Director Hunt, any suggestions for language?

MR. HUNT: You’ve got a number of suggestions from Molokai especially and some of them
seem appropriate in the ordinance and some would seem more appropriate in an
Administrative Rule. For example, grasscrete or tandem parking. That, that seems
something --

CHAIR BAISA: Sounds like rules.

MR. HUNT: --that would be better in an Administrative Rule. In this case, I’'m comfortable

with adding language into the ordinance that says that it has to be an owner-proprietor for
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Molokai. Lanai did not make this recommendation, so I would be hesitant to make a
recommendation on their behalf.

CHAIR BAISA: Chair Hokama?

COUNCILMEMBER HOKAMA: Chair Baisa, you know, I hate to legislate by stating a
purpose, and then in the same sentence put exceptions. You know, I would prefer the
format that we just state D appropriately, and then make a subparagraph to D, D1, and
then state the Molokai proposal. Because, again, I have been through enough claim
settlements and lawsuits that people read into the law what they want to read in portions
of the paragraph or the sentence. 1 would prefer that format wise we state our, our
policies up front --

CHAIR BAISA: Then a section...

COUNCILMEMBER HOKAMA: --and then make a specific section that relates to a Molokai
proposal.

CHAIR BAISA: Thank you very much. I think that will help to move us along here. Why don’t
we continue, and then we will set aside a section for special areas that could be beyond
Molokai. It could be Lanai has something special or even Hana.

VICE-CHAIR JOHNSON: Yeah, and, Madam Chair, I think at this point in time we’ll also get
direction, because I do like the comment that Chair Hokama made with regard, because I
don’t like to put in exceptions or be in the negative either. So maybe even during a break
if we could put those into a format where there’s subsections addressing the specific
concerns of Molokai?

CHAIR BAISA: That’s what we’re saying.

VICE-CHAIR JOHNSON: Okay. And so we’re not going to take up any motions --

CHAIR BAISA: No. No.

VICE-CHAIR JOHNSON: --now? All right.

CHAIR BAISA: No more, no more. ..

VICE-CHAIR JOHNSON: Then, then I would just withdraw my motion. Thank you.

CHAIR BAISA: This, this section we, we won’t have to amend because it’s okay the way it is.
We’re going to add a section that says...that gives special conditions for Molokai and

maybe other special areas like Lanai or maybe even Hana. So we’ll leave this alone.
Okay.
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VICE-CHAIR JOHNSON: Thank you.

CHAIR BAISA: Okay. Members, are we okay now and ready to move on? Okay. Director.

MR. HUNT: The next item is Item --

CHAIR BAISA: E.

MR. HUNT: --E --

CHAIR BAISA: Yeah.

MR. HUNT: --and this states the home permit shall be in the name of the proprietor who shall
be a natural person. No bed and breakfast home permit shall be held by a corporation,
partnership, or limited liability company or similar entity. The permit shall not be
transferrable.

CHAIR BAISA: Members, comments? Questions? Yes, Member Johnson.

VICE-CHAIR JOHNSON: In the case, let’s say that a family, for example, is operating a bed
and breakfast and, you know, maybe the kids are younger when it starts operating and
let’s say they have, I don’t know, I’'m just going to use the example, ten-year permit,
because we do have some. I, I don’t know, do B&Bs go longer than five years?

MR. HUNT: Not as the language is in, in the ordinance. It’s five years.

VICE-CHAIR JOHNSON: Okay. But I mean currently there’s no B&B that has any permit that
goes beyond five years?

MR. HUNT: 1 can’t say that absolutely. According to the language that’s in the ordinance
they’re limited to five years.

VICE-CHAIR JOHNSON: Okay.

MR. HUNT: Perhaps they got approved under the conditional permit which allows. ..

VICE-CHAIR JOHNSON: Oh, maybe that’s what I’m referring to is conditional permit.

MR. HUNT: Yes, I believe. . .

VICE-CHAIR JOHNSON: Okay. Let’s just say five years, for example and let’s say that the,
and I’'m assuming, let’s say that the title or the, the permit is held, what if it’s a married
couple? So it’s a husband and wife, and it’s under, let’s say the husband’s name. How,

how, you know, what if he passes away and, I mean, I just want to know these are
practical things that could occur in real life, so I want to know the answer now.

-19 -



PLANNING COMMITTEE MINUTES
Council of the County of Maui

June 17, 2008

MR. HUNT: 1 think what we’re getting at is we don’t believe they should be held by
corporations or limited liability companies. That’s the concern that we’ve heard in the
community is that if we’re trying to help out our residents and our citizens how is that
helpful to them if we allow corporations to come in from the mainland.

VICE-CHAIR JOHNSON: No, and that’s not what I’'m saying. But, for example, if you even
had maybe a mother and a daughter. I think we had somebody come in that the, the
mother became ill and the daughter was then continuing operation. If this is
nontransferable 1 just want to understand in real life, if this is a situation, how are these
people going to address it if it’s not transferable or if there isn’t some language inserted
in here to allow that to continue? Is there any possibility?

MR. ALUETA: They would apply, given the current rules, under the proposals, all they would
do was the new person would apply for the permit, they would have a letter attached
saying upon, upon approval of the new one you would concurrently rescind the old one,
and we would administratively grant a new permit in the name of the new applicant, if
it’s the daughter. That’s all it would do.

VICE-CHAIR JOHNSON: Okay.
MR. ALUETA: It would be very straightforward.

VICE-CHAIR JOHNSON: And what happens, like let’s say, let’s say the one person deceases
and, you know, because. ..

MR. ALUETA: They would again apply for an application saying. ..
VICE-CHAIR JOHNSON: But they must stop doing business during that period of time?

MR. ALUETA: That’s where we have discussed this in-depth, I guess you could say with, with
the B&B Association in the sense that we would do Administrative Rules to deal with
illnesses, because we had, we’ve had applicants who are, have become ill while operating
it and need to travel to the mainland to do cancer treatment or whatever. And, therefore,
we would make, we would have those kind of provisions in which the owner and, and
permit holder could then have someone in his stay operate the B&B temporarily, okay,
not on a permanent basis, but temporarily with the, with the realization that that person
has some type of true medical illness. Or in the case of death, someone has reapplied,
and they are the legal, become the legal owner, or will be the, is the heir to the property,
and they would be able to apply for and, and probably receive a new bed and breakfast
permit.

The point we’re trying to get to, again, is, is my, as my, as Director Hunt has pointed out

is that we’re trying to make sure that the permit stays within a person’s hands, and then,
because what we’ve found is once you get into the hands of a corporation it then transfers
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quite easily. It moves without us knowing who has it and who is responsible. Because
then when you try to enforce you have a person’s name on it, it’s much easier to go ahead
and enforce against an individual or to rescind that permit against an individual as
opposed to tracking down a shell corporation or a shell liability, limited liability.

VICE-CHAIR JOHNSON: Yeah, and, and I’'m not really so much defending the shell
corporations or the LLCs. What I’m doing is in some situations the families, you know,
if this application is just in the name of one individual I just think it’s really hard to get a
permit to begin with because it’s a long process.

MR. ALUETA: Not according to, not the way that we’re proposing it. That’s the whole,
contrary to the myth out there, we’re stream, we’re attempting to streamline the permit
process for bed and breakfasts. Okay. For real bed and breakfasts we are streamlining
the process so that they become an administrative approval, okay. And only in the rare
circumstances where you have one next to another within a 500 foot radius, okay, or you
have a certain percentage of neighbors within that 500 feet radius that you’ve notified
complained or state concerns over the operations of a bed breakfast, do you actually go to
a public hearing. And in no case will any of the bed and breakfasts come to the County
Council.

VICE-CHAIR JOHNSON: So, Mr. Hunt, for example, if this situation occurred and the person
passed away, they would come to you then, Mr. Hunt, and they would say we have a very
unfortunate situation and administratively you would then look at the situation, review it
on an individual basis, and then say immediately, okay, I understand the situation, I
understand why your daughter had to take over or, or I understand why your mother
passed away and now you have to take over. So then you would be able then, within
days, weeks, months?

MR. ALUETA: No, not the way the rules are set up. What would happen, we would write
Administrative Rules to take into situations where there’s a death or sudden illness in
which we would say the applicant can temporarily operate underneath the existing license
while the new person applies for a new permit and goes, goes through the process of,
again, notifying the neighbors. It has to go through the process of getting an application.
This is not dissimilar to what currently happens with licensed contractors. Recently, a
family friend, who was a licensed contractor, the father passed away suddenly, okay.
They, under the rules they are able to continue to finish the contracts that were initially
granted and licensed under that contractor’s license, and they were to finish that.

And so it was up to them to whether or not they wanted to, he, if he wanted to continue to
get new jobs he needed to get his own contractors license, okay. So that’s very similar to
what we would probably write into our Administrative Rules. If there’s an illness or, or
death, the immediate family or somebody that is desig... who has legal authority to do so
would operate the business temporarily, but at the same time we would then have them
apply for a brand new permit.
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VICE-CHAIR JOHNSON: Okay. So, and, and from the time, let’s assume that this does pass
out and passes all its readings, how long would it take for the Planning Commission to
actually or the Administration to do the Admin Rules? Because there is a process for that
as well. So what are we looking at time wise? Six months?

MR. ALUETA: Potentially less because the, if I’'m not mistaken or I’ll defer to Corp. Counsel
on the process, but I believe that the public hearing for Administrative Rules is just held
by the Director, it’s not held by a Commission.

MR. HOPPER: Yes, I can answer. I think first you need to have, if there’s an intention to allow
the Department to adopt the Administrative Rules for this section there needs to be some
language in the ordinance stating that --

VICE-CHAIR JOHNSON: Okay.

MR. HOPPER: --the Department shall have or the Department may adopt Administrative Rules
to clarify and implement this chapter or something to that effect. That would be the first
step. For the Department to adopt Administrative Rules they, pursuant to HRS 91, they
do have to have a public hearing, but it’s not by a Planning Commissioner, it’s by the
Director, and then the Director unilaterally decides whether or not to adopt the rules after
taking public testimony and providing the required notice.

If there were, if there were renewals that were, were subject to Commission approval
pursuant to the ordinance, the commissions would have to agree to any sort of automatic
renewal process, for example. So that could be an issue. There’s, there’s, there’s two
separate issues. There’s the issue of when the Planning Commission is dealing with a
bed and breakfast permit which it does in certain circumstances, and then the
Administration. The Administration and the Planning Commission have different
Administrative Rules. Some of them, in fact, dictate how the Planning Director is to
administer things that are under the jurisdiction of the Planning Commission.

If you did have the desire to deal with the issue of transfer, however, again, you could do
that in, in this ordinance if you wanted to. So it’s up to you how you’d like to proceed.

Administrative Rules, again, are an option for something like this though.

VICE-CHAIR JOHNSON: And, and currently in the bill in its present form, Michael, we, it
doesn’t make reference to Administrative Rules being promulgated?

MR. HOPPER: I, I would say that’s an issue with a lot of the sections in the, the ... (inaudible) ...
We can double check on that.

VICE-CHAIR JOHNSON: Okay.

MR. HOPPER: But if, if you, if you would believe that’s something that you’d be interested in,
allowing the Department to adopt those rules, I believe that should be stated in this
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ordinance, because there are certain sections such as for zoning enforcement where that is
clearly stated. There are certain other sections in the, in Chapter 19 or Title 19, I'm
sorry, that do not reference the Planning Department’s authority to adopt Administrative
Rules. And so issues can come up. But I would recommend that if, if that’s your desire,
yes, you have a brief statement perhaps at the end of the rules that, giving the Department
the authority to adopt Administrative Rules.

VICE-CHAIR JOHNSON: Okay. Thank you very much. I’m sorry I’'m going on, Madam
Chair, but because this is so important I, I want to make certain that we’re doing it in
such a way that it’s going to, once it’s implemented, protect people particularly families
when they’ve spent so much time and effort.

CHAIR BAISA: Ithink, I think we’ve got our answer.
VICE-CHAIR JOHNSON: Okay.

CHAIR BAISA: So we will then have to have some language in here from the Department, if
it’s not in there, that talks about allowing them to do Administrative Rules.

COUNCILMEMBER HOKAMA: Chair?
CHAIR BAISA: Okay. Anything more on this section? Chairman Hokama.

COUNCILMEMBER HOKAMA: One quick, one quick question please. I understand the intent
of you and the Department and what you’re proposing in this, in this Section E, but this
does not limit a business or an entity to become the property owner, and then lease to an
individual. So is that something that you’ve taken into consideration since your intent is
real people, real families --

CHAIR BAISA: Real people.

COUNCILMEMBER HOKAMA: --because we’re trying to, if anything the old intent was how
it would assist our resident homeowners not to help a business do an operation in a
residential zone.

MR. ALUETA: You, you are correct. That is, that would occur. That could occur. You could
have a business buy up several homes and have lessees of that property and that lessee
would then obtain the permit. And, again, the permit would be in the lessee’s name,
okay, and therefore, the value of that permit is only within that person. Okay. So if, but
you are correct, and I don’t know when and where during the process of the initial bed
and breakfast ordinance that it changed from owner only to allow for also lessees. It
never, so all I can say is the allowance for a lessee to be the operator has always, has been
in the, been in the bill since it was adopted, and we, we did not change that. It was a
discussion at several of the commissions and only, again, only one commission finally
found, made the vote, or had the votes to change it to owner only. So...
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COUNCILMEMBER HOKAMA: Again, I, I just bring up that there’s ways to circumvent even
our best intentions, and I’'m trying to eliminate those avenues of circumvention. Thank
you, Chair.

CHAIR BAISA: Thank you, Mr. Hokama. Unfortunately, people always find a way to get
around rules. The Chair would also like to note the presence of Member Anderson.
Thank you for being here. Member Anderson is a non-voting Member of the Committee.

COUNCILMEMBER ANDERSON: Chair?
CHAIR BAISA: Yes. Oh, Member Anderson.

COUNCILMEMBER ANDERSON: While we’re on this subject, could the Department provide
some language or possibly Corporation Counsel to deal with this loophole?

MR. ALUETA: Councilmember Anderson, this, this, I don’t want to say it’s a loophole, but the
only way you’re going to close it is to restrict the operator to be an owner. So the only
person that can operate a B&B is an owner.

COUNCILMEMBER HOKAMA: Couldn’t we just, oh, I'm sorry.

MR. ALUETA: Unless, unless you went with owner or lessee with option to buy . . .(change
tape, start 24). . . 1 mean that’s, that’s another option is to say that it could be a lessee
that has an option to buy. So that may be someone who wants to, leases the property, and
their intent is to eventually buy the property from the person, they can’t afford it, but they
want to run a B&B in the meantime until they purchase the property.

COUNCILMEMBER ANDERSON: Run the B&B --
MR. ALUETA: That’s one thing...
COUNCILMEMBER ANDERSON: --so they can earn the money to purchase the property.

MR. ALUETA: Yeah, something like that. But I’'m saying is that the only way you’re going to
get around that hole is to eliminate the lessee from the application process.

COUNCILMEMBER ANDERSON: Well, I'm sort of in the same thinking of Chair Hokama
that the original intention, maybe the loophole is the fact that the lessee-proprietor was
included to begin with. Because, you know, that opens it, opens it up to just blatant
commercialism for the purpose of, you know, I want to see this being utilized by the
owners of the property not by some corporation in the mainland who, like you said, is
buying up properties, and then leasing them to operators. And who knows what their
agreement is, you know. I mean they could be still making large profits by using a lessee
and that is not the intention behind this bill’s purpose.
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And so, I think we need to address that. I mean we’re saying in this new section that no
bed and breakfast home permit shall be held by a corporation, or limited liability
company, or similar entity, but you, you know, it means nothing if we’re allowing a
corporation or a limited liability company to lease, to lease it to somebody. So that’s my
concern, Madam Chair, and I’ll yield to Chair Hokama. I think he has something to add.

CHAIR BAISA: Chair Hokama.

COUNCILMEMBER HOKAMA: I wouldn’t know why we couldn’t, then under definition, say
that a valid owner must be a natural person and that the lessee can only lease from a
natural person property owner. Wouldn’t that take care of our concern on the businesses,
entities, because the property owner still needs to be a natural person. It cannot be an
entity to apply for this permit.

MR. HUNT: Let us talk with legal counsel and, and get back to you on that. It sounds like a
reasonable idea. I think we should talk it through a little bit.

COUNCILMEMBER HOKAMA: Thank you, Chair.

CHAIR BAISA: Thank you. Okay. We’ll come back to that one. We’ll put the question mark
next to that one. Okay.

MR. HUNT: Unless there’s anything else on Item E, the new Item F, we’re adding language that
states the total number of guests shall be limited to two adult guests and two children
under 12 years old per bedroom, and we’ve got some refinement of that language that
we’d like to propose.

The first is up at the beginning where it says a bed and breakfast home shall be no greater
than six, we would like to somehow add, except on Molokai three bedrooms.

CHAIR BAISA: Or are we going to address that in the subsection that we’re talking about
where we’ll put all of the special exceptions.

MR. HUNT: Oh, okay.

CHAIR BAISA: Let’s do that so that we don’t muddy this up.

COUNCILMEMBER HOKAMA: Question, please?

CHAIR BAISA: Yes, Chair Hokama.

COUNCILMEMBER HOKAMA: You know, I don’t have a problem with the proposal, Chair.

I’'m just concerned that I think what we need to be able to verify is what, what is a
reasonable sized bedroom and that, unless, unless Department of Health has changed,
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there were minimum square footages that can be allowed under a dwelling unit. So if a
bedroom needs to be X square feet, if we’re going to allow up to two adults and two
minors in a room, then we should be clear that it needs to have minimum square footage
to qualify as a bedroom that can handle that type of occupancy.

MR. ALUETA: Again, Mr. Hokama, Chair Hokama, the applicants will have to come in when
they apply for it. It will have to be a, one, a legal structure for one thing. So to get a, to
be a legal home and bedroom they would have to have met the minimum size for a
bedroom, okay. Secondly, when they come in they’re going to have to provide us a little
floor plan or plot plan of their home indicating, as indicated in, this middle requirement is
that they’re going to have to indicate which bedrooms are being, going to be utilized for
the bed and breakfast operation as well as what section of the home is still being used or
of the exclusive domain of the operator of the bed and breakfast.

So you may have a five bedroom, you know, four bath house, but two bedrooms and two
baths, or two bedroom and one bath is still being used, is used by the owner-operator and
only three bedrooms is being used for the operation itself. And, therefore, they’re going
to have to designate the bedrooms at that point in time. So we’d be able to check that.
And, again, even though it’s administratively we’re still going to be submitting that plot
plan and application out to certain government agencies such as Fire Department as well
as, you know, the Building Department. So if they had come in and one of those rooms
is kind of small they’re going to either get caught at that point or sometimes they may
have said that room is going to be an office and didn’t meet the appropriate egress
requirements such as window exits. At that point, we would catch, catch that during that
review process.

COUNCILMEMBER HOKAMA: Okay. I just wanted to make sure that we take into consider
the, those, as I understood it health, Department of Health requirements, on how many
inhabitants can be in a, in a, in a bedroom of a dwelling unit, because I, I dealt with that
in the past on Lanai. So I just wanted to be very clear upfront that we would have
standards in, in supporting reviews of, making sure that it is a reasonable and safe
bedroom for occupancy. Thank you, Chair.

CHAIR BAISA: Thank you, Mr. Hokama. I think that’s very important also.
COUNCILMEMBER VICTORINO: Madam Chair?

CHAIR BAISA: Hang on. We have Mr. Mateo, and TI'll get right back, right to you,
Mr. Victorino.

COUNCILMEMBER MATEQO: Thank you, Madam Chair. And, Madam Chair, I’d like to go
back to your, your comment a few minutes ago on moving forward, and then coming
back later for amendments relative to say Molokai. I, I’d like to ask the Chair to
reconsider that recommendation, because I think it just adds to the clarity of the, the
section if we are consistent and put the amendments in at this particular point in time so
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there is no question at a later time that the exceptions are specific, for example, in terms
of referencing the number of bedrooms.

All of the Members do have a copy of the distribution from Mr. Vanderbilt that was
disseminated a little bit ago. It would make it real clear if, if we’re referencing the
number of bedrooms to just do a little insertion that does not change the item itself, but
makes it real clear that greater than six on Maui and Lanai islands, and three on the island
of Molokai. And that clarifies it, and it is consistent, and we do not have to refer to a
later section to get that clarification, Madam Chair.

CHAIR BAISA: Thank you, Mr. Mateo. That was the original idea that we were going to insert
in there a clause that says, however, on Molokai the maximum bedrooms shall be three,
but we had had this discussion earlier today about making a, a law, and then having
exceptions in it and the discussion and the idea was that we would add a special section
where we would add special arrangements or special conditions for the special areas like
Molokai, Lanai, or Hana. And we had kind of agreed to do that so, you know, I’'m, I’ll
go with the will of the Committee. It, it’s not a big deal to me. I think that’s very clear
and like you say, sometimes when we refer, it gets missed or lost.

COUNCILMEMBER MATEQ: Yeah, thank you, Madam Chair, because I'm not a board
member of the Committee, so I just share it for the Chairman and the Committee
Members’ consideration.

CHAIR BAISA: Yeah. Well, the Chair is open to comments from the, the Members, but first of
all Id like to have Member Victorino to add whatever it is he wants to say.

COUNCILMEMBER VICTORINO: Well, and, and it’s along the lines of what we’ve been
discussing, however, it, it actually follows further down on the same part where it says
two adult guests and two children under 12. The concern I have is twofold. Number one,
12, and T understand 13, 14, and 15 year olds, you know, are a little more independent, so
I, I don’t think they want to stay with their parents or an adult, you know, L, I think T get
the picture on that one. However, we have special needs whether they’re physical or
otherwise, we have many families who travel with special needs individuals. Some of
whom are maybe over 12, 13, some even to the point where they’re borderline adults, but
do not have the capabilities of taking care of themselves.

And so, if we’re going to put something later and amend and whatever we’re discussing,
then I’m willing to wait until that point, but I just, since we’re in that section, and you
said bring it up while it’s still a part of the section, our special needs must be acquainted
or must be put somewhere. I find, like, that might be the particular area that these
individuals if needs, are, are, are important to the family that they can, they’re able to stay
even if they’re over 12 years old, and I think that’s what I'm trying to allude to. I’'m not
sure how we want to craft the wording, but you, Madam Chair, has been particularly a
part of that community out there, and we understand their special needs, and I want to
make sure they’re not missed in all of this.
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So I, I’'m not sure if this is where we want to put it or you want to wait. I’ll leave it to
the, because, again, I’'m not a voting Member, so I leave it to the Committee and you to
kind of address that wherever you think appropriate.

CHAIR BAISA: Okay. Thank you very much. We’ve had discussion about this, discussion
about the age of the children, and I think we were trying to, we were thinking of changing
that language to change to two guests and two minors and maybe now we want to add
something about special needs. But I think we need to deal with the bigger question
before we move on here and that is we need to agree how we’re going to handle the
recommendations from Molokai and maybe there are some from Lanai or Hana. What is
the will of the Committee? Vice-Chair Johnson.

VICE-CHAIR JOHNSON: Yes, Madam Chair, and I think because when I look through the
ordinances and the Code already with regard to Member Mateo’s comments, I think it
will still be there. But the point that Chair Hokama was making was that when you look
at a section, let’s say it’s Section B, it will have a one and a two as a subset underneath
that and that’s the way the ordinances are currently structured, because you’ll see, you
have B and there’s maybe like five items under it, sometimes there is only two. Orif'it’s
a number have a letter underneath it.

So T think it will all be there together so that you won’t miss it by having to go to a
separate entire section. So I agree with Chair Hokama that I think it can be addressed in
that way and still have everything together, just maybe not right in the same paragraph.

CHAIR BAISA: Okay. So what I’'m hearing is that we would like to address these special
provisions for maybe Molokai, or Lanai, or even Hana and what we would do is insert
them right under the sections, same section. So it will be, like, a 1A and 1B, or whatever,
and it will be all, so when you read, it reads smoother, and you don’t miss it.

VICE-CHAIR JOHNSON: Exactly.

CHAIR BAISA: Okay. Planning Department, everybody understand?
MR. HUNT: Yeah, we support that.

CHAIR BAISA: Okay. Allright. Ithink we’re cool. Member Anderson.

COUNCILMEMBER ANDERSON: I’'m sorry you made a decision on that because I wanted to
speak to that issue. You know, in legislative construction there are certain principles to
follow, and I think maybe our Legal Analyst from Council Services, Mr. Raatz, is an
expert on that, and we might want to get his input on this because if you’ll look at the
current County Code under Chapter 19, there are already exceptions for Molokai within
the, the, the actual construction of the legislation. It’s not separated out and made a
separate section.
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For instance, for under permitted uses in 19.15.020, within the B-C Town,
Country/Town/Business district the follow uses shall be permitted, and then principal
uses, multi-family dwellings, duplexes, bungalow courts, except on Molokai and
combination of dwelling units with other permitted principal uses in the same building
except on Molokai.

So, you know, I’ve spent a lot of years reading legislation, and I think it’s easier to
understand if you put the exceptions within the original provision and not separate it out
even if it’s in the same section. I think it’s more confusing that way. And so that’s my
two cents on that.

CHAIR BAISA: Thank you.

COUNCILMEMBER ANDERSON: You know, since we’ve already used that, that legislative
style I would think that we would follow that for consistency.

CHAIR BAISA: Thank you very much. Like I said we had originally planned to do that but,
you know, as we go along we hear different opinions and different ideas. So I will
discuss this with Mr. Raatz and with Corporation Counsel. Chair is going to call a 15
minute break, and we will be back here at 20 minutes to 11:00. The Committee is now in
recess. .. .(gavel). ..

RECESS: 10:26 a.m.
RECONVENE: 10:45 a.m.

CHAIR BAISA: .. .(gavel). . . The Planning Committee will come back to order. That was a
good break. And during the break I conferred with Staff and according to the Hawaii
Legislative Drafting Manual we could go either way. I think that the Chair kind of feels
like T would prefer if, with the okay of the Committee, to insert this language as we go as
we had originally planned. So where we say, well, let me give you an example. Where
we say that we would allow up to six bedrooms we would then say with the except,
however, on Molokai the maximum shall be three. So we’ll just add it as we go. I think
it will be clearer. And I thank everybody for your input.

So that means that we will pick up where we, where we were and restate that again.
Where we were going to defer to a subsection that would talk about Molokai we’re going
to talk about it now. Okay. Mr. Director, moving back.

MR. HUNT: I believe we’re, we’re on Item F regarding the number of bedrooms used --

CHAIR BAISA: Correct.

MR. HUNT: --for the short-term rentals.
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